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OPINION

Appellant David A. Humphrey commenced this pro se appeal to
challenge the trial court's Final Decree granting a divorce to Appellee Cheryl
Lynn (Douglas) Humphrey on the ground of inappropriate marital conduct. He
assertsthat the divorce should have been granted to himor the court should have
simply declared the parties divorced. He also challengesthe trial court’s child
custody and visitation order, asking that in personvisitation berequired. Finaly,
he objects to the assessment of costs against him.

Ms. Humphrey filed her complaint for absol ute divorce on September
3, 1997, alleging irreconcilable differences. She amended the complant on
November 24, 1997 to assert an additional allegation that Mr. Humphrey was
guilty of inappropriate marital conduct. On December 18, 1997, Mr. Humphrey
moved for an extension of time to answer the complaint, arguing that due to his
lack of education, indigence, and incarceration he required an additional month
to retain theassistance of the prison law clerk to aid him in preparing an answer,
to conduct factual and legal research, and to gather information.

On January 6, 1998, thetrial court issued an order stating that itwould
hold a hearing on Mr. Humphrey'smotion for extension of time on January 20,
1998 to be conducted by telephone to permit his participation.

On January 20, 1998, both Mr. Humphrey and an advisor participated
in the hearing over the telephone. During the hearing, Mr. Humphrey indicated
that he required the extension of time to secure certain material facts pertaining
to the sale of the parties' real estate which had occurred some years beforethe
complaint for divorce was filed. Mr. Humphrey also admitted that he was

incarcerated for afelony involving adrug-related offense.
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OnJanuary 22, 1998, thetrial court issued the Final Decreeof Divorce,
granting Ms. Humphrey the relief sought on the ground of inappropriate marital
conduct. Thisfinding was primarily premised on Mr. Humphrey's admisson
regarding the reason for his incarceration, the felony drug conviction. While
Ms. Humphrey was awarded custody of the couple's minor children, Mr.
Humphrey received reasonable visitation. The decree awarded no aimony. It
stated that the parties had no marital debt and no marital property. It found that
Mr. Humphrey was under no present duty to pay child support because of his
incarceration and lack of income.

Thisdecree aso denied Mr. Humphrey'smotion for extension of time,
finding that material relating to thereal estate transaction was not necessary in
order to file an answer. However, the trial court directed Ms. Humphrey to
provideto Mr. Humphrey the information he sought regarding the transaction.
It also specifically informed the parties that nothing in the decree prevented Mr.
Humphrey from bringing an independent action complaining of fraud and
irregularitiesin thereal estate transaction. Mr. Humphrey filed atimely notice
of appeal from this order.

AlthoughMr. Humphrey filed anotice of filing transcript on March 13,
1998, the clerk of court noted on this filing that, "No transcript of the
proceedings has been filed in this court as of March 13, 1998." On March 19,
1998, Mr. Humphrey filed a motion to transcribe proceedings. After an
additional hearing in which Mr. Humphrey participated by telephone, thetrial
court denied Mr. Humphrey's mation to have a transcript of the January 20
hearing prepared becauseno contemporaneous stenographic record or audio tape

was made of those proceedings. Additionally, no Tenn. R. App. P. 24 (c)



Statement of the Evidencehasbeenfiled. Therefore, thiscaseisbeforethiscourt
on the Technical Record.

In addition, Appellant hasfiled abrief. Rather than responding to the
argumentsin Appellant’ s brief, Ms. Humphrey'strial counsel filed adocument
styled "Notice" which stated that Ms. Humphrey was unabl e to bear the expense
of retaining counsel to file a brief on her behalf. The "Notice" aso stated that
this appeal lacked merit because the trial court committed no errors and Mr.
Humphrey violated various rules of appellate procedure. Additionally, Ms.
Humphrey requested oral argument if thiscourt did not dismissthe appeal. Upon
review of this "Notice" and other motions, this court granted Ms Humphrey
additional timeinwhichtofileasuitablebrief, warning that the appeal would be
considered upon the record and brief on fileif shefailed to do so. Inasmuch as
Ms. Humphrey failed to file a brief, this court entered an order that this matter
be considered upon the record and brief on file.

In his pro se appellate brief, Mr. Humphrey raises six issues. He
maintainsthetrial court erredin (1) denying hismotion for an extension of time
to file an answer; (2) failing to hold a"final" hearing on the divorce complaint;
(3) failing to grant him, rather than Ms. Humphrey, a divorce; (4) taxing costs
against him after permitting him to proceed in forma pauperis; (5) closing the
case when some issues were unresolved; and (6) failing to grant him visitation
with his children.

l.

As a preliminary matter concerning the scope of this appeal, we

observethat thiscasetriggerstwowell-settledlegal principles. First, theabsence

of a transcript of the divorce hearing or a proper statement of the evidence



meansthe factsfound by thetrial court are conclusively presumed to be correct.
See J. C. Bradford & Co. v. Martin Constr. Co., 576 S.W.2d 586 (Tenn. 1979).
Mr. Humphrey's failure to satidy his burden of arranging for a transcript of the
proceedings or filing a certified statement of the unrecorded proceedings in
compliance with Tenn. R. App. P. 24 (c) binds us to that presumption." See
Sherrod v. Wix, 849 S.W.2d 780, 783 (Tenn. App. 1992); see Sate v. Bunch,
646 SW.2d 158, 160 (Tenn. 1983). Our analysis is limited to those issues
which can be decided based solely on the technical record. Second, appellate
courtsgenerally declineto address issuesrai sed for thefirst time on appeal. See
Book-Mart of Floridav. National Book Warehouse, 917 SW.2d 691, 694 (Tenn.
App. 1995). Thus, those issueswhich do not appear to have beenraised in the
trial court are deemed waived. See Devorak v. Patterson, 907 S.wW.2d 815, 818
(Tenn. App. 1995).
Il.

Mr. Humphrey first asserts that the trial court erred by denying his
Motion for Extension of Time within which torespond. After being served with
the Complaintfor Divorce (which allegedirreconcilabl e differences as grounds)
and the Amended Complaint (which also alleged that Appellant had been guilty
of inappropriatemarital conduc), Mr. Humphrey filed amotion for extension of
time within which to respond. The stated bases for the extension were the need
to secure help from the law clerk at the prison facility and the need to “secure
substantial material factsand documented support relevant to these matters.” By

Order dated January 6, 1998, the trial court set a hearing on the motion for

'Divorce cases are not the type of civil proceeding in which the Stateis
required to cover the expense of providing in forma pauperis litigants with
transcripts. See M.L.B.v. SL.J., 519 U.S.__, 117 S.Ct. 555, 568, 136 L.Ed.2d
473 (1997).



extension of time for January 20 to include telephone participation by Mr.
Humphrey.

The Fina Decree of Divorce reflects that the January 20 hearing
became a hearing on the merits of the divorce. The Decree reflects that Mr.
Humphrey, along with an advisor, participated via telephone from Turney
Center, whereMr. Humphrey was incarcerated.

As discussed above, since there is no transcript of the January 20
hearing and no Statement of the Evidence from that hearing, this court must
presumethat any factud findings by thetrial court are correct. Inthe Decree, the
trial court found that Mr. Humphrey had requested the extension in order to
secure information rdevant to the sale of the parties marital residence a few
yearsearlier and had suggested that fraud may have occurred in that transaction.
The court then held, “The Husband has made no showing satisfactory to the
Court that he cannot file an Answer and obtain the requested information by
normal discovery process.” The court also stated, “Nothing in this Order
prevents or prohibits the Husband from bringing an independent, meritorious
action complaining of any irregularities or fraud in that real estate transaction.”

Thetrial court did not abuse its discretion by denying Mr. Humphrey's
motion for extension of timeto answer. Tenn. R. Civ.P. 6.02; seealsoBlakev.
Plus Mark, Inc., 952 SW.2d 413, 415 (Tenn. 1997). We agree with the trial
court that the information Mr. Humphrey sought was not required in order to
answer the complaint and that nothing prevented Mr. Humphrey from obtaining
the information through normal discovery procedures.

M ore problematicthanthedenial of themotionfor extension, however,

are the trial court’s actions following that denial. Having set a hearing on the



extension of time for January 20, a date after the due date for the answer, the
court denied the extension on January 20, found that Mr. Humphrey’ s regponse
was past due, and proceeded to hear the merits of the case without prior notice
to Mr. Humphrey. The court did not allow Mr. Humphrey to file an Answer or
to conduct the discovery the court mentioned.

While Mr. Humphrey raisesasissuesthetrial court’sfailureto hold a
“final hearing” and the court’ s closing of the case with issues still pending, those
claims appear to be based on a misapprehension as to the nature of the hearing
held January 20 and of the Final Decree of Divorce entered January 22.
Therefore, Mr. Humphrey’sreal complaint is not the lack of final action by the
court, because the trial court’s decree was a final action. Reaher, it is his
contention that he did not receive proper notice of the divorce hearing in
violation of his due process rights. He claims the lack of notice left him
unprepared for the divorce hearing.

Adequate notice is essentid to due process because the right to a
hearing has little meaning unless the affected parties are informed of the nature
of the matter to be heard and can choose for themsel ves whether to appear or
default, acquiesce or contest. See Greene v. Lindsey, 456 U.S. 444, 449, 102
S.Ct. 1874, 72 L.Ed.2d 249) (1982); see Baggett v. Baggett, 541 S.W.2d 407,
410 (Tenn. 1976) (divorce cases fall within the purview of the due process
clause). "Thoughincarceration necessarily limits a prisoner's right to be heard
by personal appearance, it does not preclude him from receiving the same notice
of actions againg him that is afforded to citizens who are not under sentence."
Brown v. Brown, No. 01-A001-9510-CV-00480, 1996 WL 563877, *2 (Tenn.

App. October 4, 1996) (No Tenn. R. App. P. 11 application filed).



Therecord showsthat thetrial court issued an order on January 6, 1998
setting ahearing on the motion for extension of time for January 20. Thedivorce
decree, issued January 22, indicates that the hearing on the divorce occurred on
January 20. Nothingin the record showsthat Appellant received any noticethat
thedivorce hearing wasto be held simultaneously withthe hearing on hismotion
for extension of time. Whileit appearsthetrial court consolidated thetwo issues
because the answer was due prior to the hearing, Mr. Humphrey's failure to
answer did not automatically entitle Ms. Humphrey to a default judgment. See
Tenn. R. Civ. P. 55.01.

Theissues raised by Mr. Humphrey must be analyzed in conjunction
with the relief he seeks and/or the harm he claims to have suffered. In this
appeal, Mr. Humphrey assertsthat the divorce should have been awarded to him
or, alternatively, that the parties should have been declared divorced pursuant to
Tenn. Code Ann. § 36-4-129 (Supp. 1998). Hefurther asserts that, given the
opportunity, he would have presented evidence of adultery by Ms. Humphrey.
However, nothing in the record reflects that Mr. Humphrey voiced these
concernsto thetrid court.

Althoughthelack of noticeonthedivorceissueistroubling, additional
time or proper notice would not have atered the fact that Ms. Humphrey was
entitled to adivorce. Thetrial court clearly granted the divorce on the basis of
Mr. Humphrey's own admission that hewasincarcerated on afel ony drug count.?

See Tenn. Code Ann. § 36-4-101 (6) (Supp. 1998). His"admissionthat he had

*Thetrial court awarded thedivorce ontheground of inappropriate marital
conduct. Tenn. Code Ann.836-4-101(11). While conviction of andincarceration
for afelony constitutes a separate ground for divorce, Tenn. Code Ann. 836-4-
101 (6), criminal activity resulting in conviction and incarceration is clearly
inappropriate marital conduct.



been convicted of an infamouscrime and had beenincarcerated . . . amount[ed]
to a stipulation of grounds for divorce under Tenn. Code Ann. § 36-4-129 (a)."
Tuttlev. Tuttle, No. 01A01-9512-CV-00546, 1997 WL 629956, * 2 (Tenn. App.
October 10, 1997) (No Tenn. R. App. P. 11 application filed).

Because nothing in thetechnical record indicates that Mr. Humphrey
raised the contention that he required the extenson of time to assert his own
groundsfor divorce, thisargument is deemed waived. See Devorak, 907 S.W.2d
at 818. Additionally, Mr. Humphrey does not assert that he has or could have
raised any defense to the divorce on the grounds of his conviction of afelony.
He simply wanted to present evidence of marital misconduct by Ms. Humphrey.
Hiscomplaint is not that the divorce wasgranted, but that it was granted to Ms.
Humphrey.

Even if it were error for the trial court to hear the merits of the case
without proper notice, Mr. Humphrey hasfailed to show how he was harmed by
the granting of thedivorceto Ms. Humphrey. Under Tenn. Code Ann. § 36-4-
129, the trial court has discretion to award a divorce to the party “less at fault.”
Additionally, relative fault of the partiesisrelevant only to awards of alimony,
and none was awarded in this case. Mr. Humphrey must show both error and
harm. See Scott v. Jones Bros. Constr., Inc., 960 S.W.2d 589, 594 (Tenn. App.
1997). No interest of the parties (both of whom want to be divorced) and no
public policy interest would be furthered by our reversing the judgment of
divorce. Mr. Humphrey has not requested such relief. Because he has shown no
harm to him caused by the granting of the divorce to this former wife, we hold

that any error of the trial court was harmless.



[1.

Thetrial court's ruling regarding marital property, however, presents
greater difficulties. Thetrial court found that the parties had no marital property.
Whileordinarily thiscourt would presumethat factual findingto becorrectinthe
absence of a Statement of the Evidence or a hearing transcript, the Final Decree
itself indicates that Mr. Humphrey had questions and concerns about thesal e of
the marital residence which occurred while he wasin prison. Infact, the tria
court found that Mr. Humphrey wanted to discover information or facts
regarding that transaction. The court ordered Ms. Humphrey to supply Mr.
Humphrey with information regarding the sale of the residence within ten (10)
days after the entry of the Final Decree in which the court found that no marital
property existed.

It isapparent that Mr. Humphrey wanted anopportunity toinquireinto
and present evidence regarding the sale of the house and, consequently, the
disposition of the proceedsfrom that sale Although thetrial court was avare of
Mr. Humphrey's concerns on this issue the court proceeded with the hearing
without prior notice to Mr. Humphrey and without giving him the opportunity
to attempt discovery on thisissue, thereby denying him any real opportunity to
present evidence on thisissue Under the limited circumstances of this case, we
cannot say that additional timeto garner evidence or proper notice of the subject
matter of the hearing would not have altered the outcome of the trial court's
decision on the division of property. See Tenn. R. App. P. 36 (b). Nor canwe
say that the proceedings under which the division of property was adjudicated
did not involve a substantial right or result in prejudice to the judicid process.

Id., see Tolbert v. Tolbert, No. 03A01-9406-CV-00230, 1994 WL 705230, *1



(Tenn. App., December 15, 1994) (No Tenn. R. App. P. 11 application filed).
Accordingly, we reverse the trial court's findings relating to the divison of
property and remand for a hearing on the matter in which Mr. Humphrey shall
recei ve al the process due him.

V.

Mr. Humphrey contends that the trial court erred in assessing costs
against him asanindigent litigant. Becausethe record containsno showing that
Mr. Humphrey raised thisissueinthetrial court, it isdeemed waived. See Civil
Service Merit Bd. v. Burson, 816 SW.2d 725, 734-35 (Tenn. 1991).

Furthermore, whileit iselementary that a person may proceed without
bond upon a finding of indigence, that status does not rdieve a litigant of the
obligation to pay costsincurred in the prosecution of an action. See Robertsv.
Blount Memorial Hosp., 963 SW.2d 744, 749 (Tenn. App. 1997); Purdue v.
Green Branch Mining Co., Inc., 837 S\W.2d 56, 60 (Tenn. 1992) ("[A]ppellate
courts are generally disinclined to interfere with a trial court's decison in
assessing costs unless there is a clear abuse of discretion."); see Tenn. Code
Ann. 8§ 20-12-119 (b) (1980). We find no abuse of discretion inthetrial court's
assignment of costs.

V.

Mr. Humphrey challengesthetrial court’svisitation order, arguingthat
physical visitation should have been specifically ordered. The Final Decree
grantsto Mr. Humphrey “reasonable visitation of the parties minor children.”
There is nothing in the record to substantiate Mr. Humphrey’s claim that this
holdingisinerror or that it precludes personal visits. We are unableto consider

post-decree events in assessing the validity of the decree. Mr. Humphrey’s
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remedy, if he is dissatisfied with his formea wife's interpretation of or
compliance with the order, liesin the trial court.

Mr. Humphrey contends that the trial court's failureto order physical
visitation has effectively deprived him of any contact with hischildren. Hedso
argues that Ms. Humphrey violated the trial court's visitation order permitting
him twice weekly telephone contact with his children. Since these alleged
matters would have occurred after entry of the decree, the record contains no
indication that Mr. Humphrey raised thisissue in thetrial court. Therefore, we
are precluded from addressing the matter. Mr. Humphrey, however, may still
seek compliance with the visitation provisions of the divorce decree by
petitioning thetrial court. See, e.g., Crabtreev. Crabtree, 716 S.W.2d 923, 925
(Tenn. App. 1986).

Accordingly, having considered the entire record, we affirm the trial
court'sdecisiontogrant adivorceto Ms. Humphrey. Wereversethetrial court's
ruling regarding the division of property and remand for further proceedings on
that issue consistent withthis opinion. Appelles's motion to dismiss the appeal
isdenied. The costsof thisappeal shall be divided equally between the parties,

for which execution, if necessary, may issue.

PATRICIA J. COTTRELL, JUDGE
CONCUR:

BEN H. CANTRELL, PRESIDING JUDGE, M.S.

WILLIAM C. KOCH, JUDGE
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